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How does San Francisco's rent control law
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for new tenants occupying vacant dwellings. To - Ellis Act

prevent owners from evicting tenants to create

vacancies and increase rents, the law prohibits

evictions without "Just Cause", and recognizes only 14 specific circumstances of
Just Cause. This means that once a tenant occupies a rent-controlled dwelling,
he/she can stay for life unless a Just Cause situation arises. This eviction protection
applies even if the tenant signs a written agreement providing for a month-to-month
tenancy, a limited-duration lease, or a specific vacancy date.

What buildings are rent-controlled?

In general, all dwellings built before 1979 are subject to rent and eviction controls.
Single-family homes (without "in-law" units) and condominiums where all tenants
moved in on or after January 1, 1996 are exempt from rent increase limits, but are
still subject to eviction controls. This exemption does not apply to condominium
conversions unless the condominium has already been sold by the owner who
converted it, or the condominium is the only one in the building that has not been
sold and the owner has occupied it for at least one year after conversion.

What are the requirements for owner occupancy (owner move-in) evictions in
San Francisco?

The law recognizes owner-occupancy as one of the Just Causes for eviction only
when specific conditions are met by the owner and the tenant. Some of these
requirements are currently being challenged in the courts, so you should Contact a
landlord-tenant attorney for recent developments on this issue. The following is a
partial list of the requirements which seem to apply on the publication date:

Protected Tenants: Certain tenants are "protected" and cannot be evicted for
owner-occupancy except in very limited circumstances. Protected tenants are those
60 or over or disabled who have occupied for 10 years, and those catastrophically
ill who have occupied for 5 years. Also remember that no tenant with an unexpired
lease can be evicted, and that tenants who occupy a unit during conversion to a
condominium are entitled to remain for one year after conversion, or for life if they
are over 62 or disabled.

Ownership Percentage: The occupying owner must own at least 25% of the
building to qualify for an owner-occupancy eviction.

One Eviction Limit: Only one owner-occupancy (owner move-in) eviction per
building is allowed. Owners cannot use owner-occupancy as the Just Cause for two
or more evictions in the same building unless (i) the owners are related to each
other as parent/child, grandparent/grandchild, or sibling, or (ii) a building permit has
been issued to legally combine the units to be occupied as a single unit. Such
permits are rarely issued and are subject to review by the Planning Commission.
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Single Unit Limit: There cannot have been an owner occupancy (owner move-in)
eviction in a different unit within the same building since November 1998. Following
a post-11/98 owner-occupancy, the affected unit is the only unit that can be
targeted for an owner-occupancy eviction. This restriction applies forever,
regardless of resale, unless the owner successfully petitions the Rent Board based
upon hardship.

Alternative Dwelling: None of the evicting owners can own a "comparable" vacant
dwelling anywhere. If a "comparable" dwelling becomes available prior to the
evicted tenant vacating, the tenant does not have to move. The law does not define
"comparable”. If any of the evicting owners own a "non-comparable" vacant
dwelling, that dwelling must be offered to the evicted tenant, but it can be offerred
at market rent. (The ability to offer it at market rent (as opposed to a rent
commensurate with what the tenant was previously paying) is the result of a court
case and is contrary to what is written in the SF Rent Control Ordinance itself). The
alternative dwelling restriction can be problematic when a TIC group buys a duplex
which has one occupied and one vacant unit. Under these circumstances, we
recommend that an owner occupy the vacant unit and establish a paper trail of
residency there before the other owner attempts an owner-occupancy eviction.

Minimum Occupancy: The occupying owners must intend to occupy the dwelling
as their principal residence within three months and then for a period of at least 36
continuous months. If the owners do not meet the occupancy requirements, they
are likely to be sued for wrongful eviction absent a compelling, unforseeable reason
for the change of plan. Damages in these lawsuits can run well into six figures.
Also, regardless of the reason for the early vacancy, if the owners intend to re-rent
the dwelling, they must offer it to the evicted tenant at the previous rent. If the
evicted tenant declines, the owner must offer the unit to the general public at the
evicted tenant's previous rent.

Recording: A document must be recorded in the County Records designating the
unit that has been the subject of the eviction and the resulting restrictions. This
document will show up on all future title reports and may affect the value of the
property and the owner's ability to obtain financing.

Good Faith: The occupying owners must act in good faith, with honest intent, and
without ulterior motive. Tenants frequently resist owner-occupancy evictions in
court by claiming that an ulterior motive,such as profit, underlies the eviction.
Tenants are entitled to a jury trial.

Relocation Expenses: In November 2006, San Francisco voters approved a new
law that requires higher payments to tenants in connection with certain types of
evictions. The new fees apply when a tenant is evicted for owner occupancy (as
well as in other situations). The amounts of the payments are as follows: (i) $4,500
for each person (regardless of age) who has lived in the unit for at least one year,
up to a maximum of three people (or $13,500) per unit; plus (ii) $3,000 for each
person who is either (i) over 60,or (ii) disabled under California law (which has a
very broad definition of disability); plus (iii) $3,000 if at least one child (under 18)
resides in the unit. Half of each payment must be made with the eviction notice, and
the other half must be made when the unit is vacated. Payment amounts will
increase annually based on the Consumer Price Index. The new payment
requirements apply to all eviction notices served on or after August 10, 2006.

How have court decisions affected these owner-occupancy (owner move-in)
eviction rules?

In a February 2003 decision, the Court of Appeals struck down the requirement that
owners offer any vacant "non-comparable" unit to the evicted tenant for a rent
based upon what the evicted tenant was paying. We believe that owners can rely
on this decision and offer "non-comparable" units at market rate, but the decision
may be appealed. In April 2003, a local judge found three additional owner-
occupancy requirements invalid in particular circumstances: (i) the prohibition on
evicting "protected" tenants, (ii) the restriction to only one owner-occupancy per
building, and (iii) the requirement that an owner occupy the building before he/she
can evict a tenant to allow the owner's relative to occupy. This second decision is
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not binding on other judges and may be overturned on appeal, so it would be risky
to rely on it.

What are the requirements for Ellis Act evictions?

Owner-occupants who cannot meet the owner-occupancy eviction requirements
often rely on an alternative Just Cause for eviction derived from a law known as the
"Ellis Act". The Ellis Act is a state law in California that allows owners to, "go out of
business”, and remove dwellings from rental use subject to certain restrictions listed
below. Tenants can be evicted under the Ellis Act anywhere in California, but local
law can impact the procedures and requirements. The list below describes the
requirements in San Francisco.

Evict All Tenants: All tenants in every dwelling on the property must be evicted.

Future Rentals: During the first two years after an Ellis eviction, no dwellings can be
re-rented. If a dwelling is re-rented during the first five years, the maximum rent is
the amount paid by the evicted tenant plus any rent increases which would have
been allowed if the dwelling had never been vacated. In addition, during the ten
years after the eviction, re-rental must be first offered to the evicted tenant if that
tenant has registered for re-rental.

Reporting and Recording: Government filings are required at the time of the
eviction and then annually for five years. In addition, a document must be recorded
in the County Records describing the ongoing rental restrictions. This document will
show up on all future title reports and may affect the value of the property and the
owner's ability to obtain financing.

Protected Tenants: Elderly, disabled, and catastrophically ill tenants are not
protected from Ellis evictions, but may be entitled to extended notice. Tenants with
unexpired leases cannot be evicted.

Moving Expenses: Low income tenants are entitled to moving expenses of
$4,500, and elderly (over 62) and disabled tenants are entitled to moving expenses
of $3,000.

Do evictions affect condominium conversion?

Local laws may change condominium conversion requirements based on past
evictions. For example, San Francisco law now makes it more difficult to convert a
building to condominiums if elderly or disabled tenants have were evicted after
November 16, 2004. The San Francisco Subdivision Code also seems to give the
Planning Commission discretion to disapprove condominium conversion where
there is evidence that tenants have been evicted to "prepare" a building for
conversion, and a five-year rental history is required as part of the conversion
application packet.

Do Ellis evictions affect resale value or financing options?

Some Realtors believe that Ellis evictions lower resale value, but this is difficult to
substantiate with market data. There are certain lenders who refuse to finance Ellis
buildings, but this has proven problematic only for larger buildings where relatively
few lenders are willing to provide financing. We recommend that resale and
financing issues be investigated and evaluated before Ellis act evictions are
undertaken.

What are the procedures for owner-occupancy (owner move-in) and Ellis
evictions?

In an eviction, even minor mistakes are fatal, and require the owner to begin the
entire process anew. The following is a partial list of procedures:

Notice: An eviction notice must be in writing and contain the magic words in the
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proper places. The form of the notice depends on the Just Cause for the eviction.
Avoid any conversation that could be interpreted as an improper oral notice or any
letter that could be interpreted as an improper written notice.

Filing: A copy of the notice must be filed with the Rent Board within 10 days of
delivery to the tenant. Additional filing requirements apply to Ellis evictions.

Service: A separate copy of the notice to each occupant may be delivered either
personally or by certified mail. Slipping the notice into the mailbox or under the door
is not sufficient. Under certain circumstances, other types of delivery are sufficient,
and fewer than all occupants may be provided notices, but the rules are complex.

Waiting Period: Tenants being evicted for owner-occupancy are entitled to 60
days notice. The 60-day period does not begin until a legally correct notice is
properly served. If you delay the notice based on assurances that the tenant will
move voluntarily, and the tenant does not vacate as promised, you will still have to
give the tenant a full 60-day notice. You are allowed to give a notice which provides
more than 60 days to vacate, and to extend a notice period. Ellis evictions involve
additional waiting periods. The notice must be filed 120 days before termination,
and the waiting period is extended to one year for tenants who are at least 62, or
disabled, provided the tenant has occupied the dwelling for at least one year.

Rent Collection: An owner cannot accept rent for any period following notice
expiration. If you give a 60-day notice on the 15th of July, then accept full rent on
the first of September, you invalidate your notice.

Unlawful Detainer: If the tenant does not vacate on time, the owner must file a
lawsuit seeking possession. These lawsuits generally take 45 days to go from filing
to trial, but occasionally take much longer. Few eviction cases go to trial but the
number is increasing.

Can you pay atenant to move (a tenant buyout)?

Paying a tenant to move is generally risky in a rent-controlled community and
should be approached with extreme caution. Even discussing a buyout with a
tenant can create legal liability for wrongful eviction, and tenants can generally
refuse to comply with buyout agreements even if they are written and even if the
tenant has accepted payment.

About the author

D. Andrew Sirkin is a recognized expert in fractional ownership and other co-
ownership arrangements including shared vacation homes, TICs, equity sharing,
co-housing, and legal subdivisions such as condominiums. His practice areas
include transaction planning, offering materials, co-ownership agreements and
CC&Rs, entity formations, regulatory approvals, fractional lending and mediation.
Although based in San Francisco, he regularly works on projects located
throughout California, and has also worked on projects in nine other U.S. states,
Italy, France, Argentina, Nicaragua, Belize and Mexico. He is an accredited
instructor with the California Department of Real Estate, and frequently conducts
co-ownership workshops for attorneys, real estate agents, corporations, and
prospective home buyers. Andy is the co-author of The Condominium Bluebook,
published annually by Piedmont Press, and The Equity Sharing Manual, first
published by John Wiley and Sons in November 1994 (download the current edition
in PDF). He has written numerous articles on related topics, including "Vacation
Home Co-Ownership”, "Questions and Answers on Tenancy In Common", "Owner-
Occupancy and Ellis Evictions”, "Condominium Conversion in San Francisco", and
"Unmarried Couples and Property Ownership”, all of which are available at
www.andysirkin.com. Mr. Sirkin has been working with co-owner groups since
1986, and has prepared co-ownership agreements for over 6000 clients. Mr. Sirkin
can be contacted via email at DASirkin@earthlink.net. Mr. Sirkin can be reached by
telephone at 415-738-8545.
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